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I. INTRODUCTION
Beginning in the early 1990's, and coinciding with the current situation
created in Europe by the disintegration of the Soviet Union, the changing
circumstances within the world context, especially in the European ambit, have
caused certain countries of Central and Eastern Europe (hereinafter "CEEC' s")
to request accession to the European Union. In essence, this has been done by:
Hungary, March 31, 1994;' Poland, April 5, 1994;2 Romania, June 22, 1995; 3
the Slovak Republic, June 27, 1995; 4 Latvia, October 27, 1995; 5 Estonia,
November 24, 1995;6 Lithuania, December 8, 1995;' Bulgaria, December 16,
1995;8 the Czech Republic, January 17, 1996; 9 and Slovenia, June 10, 1996.10
The objective behind this work is twofold. First, an attempt will be made
to analyze some of the main issues that arise from the future accession of the
CEEC's to the European Union, with a special emphasis on the strategy of the
European Union in preparing for this accession, as well as the principal
implications this brings about for the functioning of the Union. Second, this
work will address a specific area of environmental politics dealing with
community legislation. After a brief identification of the main issues the
CEEC's face on this subject, an analysis is made of the different means which
the community has relied on to facilitate the incorporation of the community
legislation in regards to their internal judicial ordinances.

1.
2.
3.

Bulletin of the European Union, 4-1994, point 1.3.18.
Bulletin of the European Union, 4-1994, point 1.3.19.
Bulletin of the European Union, 6-1995, point 1.4.57.

4.
5.
6.
7.

Bulletin of the European
Bulletin of the European
Bulletin of the European
Bulletin of the European

8.
9.
10.

Bulletin of the European Union, 12-1995, point 1.4.61.
Bulletin of the European Union, 1/2-1996, point 1.4.75.
Bulletin of the European Union, 6-1996, point 1.4.49.

Union,
Union,
Union,
Union,

6-1995, point 1.4.58.
10-1995, point 1.4.60.
11-1995, point 1.4.42.
12-1995, point 1.4.60.
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II. THE MEANS FOR THE REALIZATION OF A STRATEGY OF ACCESSION FOR
THE COUNTRIES OF CENTRAL AND EASTERN EUROPE

A.

The Strategy ofAccession

In the context of the CEECs' accession to the European Union, one must
realize the different juridical means that affect the progressive attainment of
accession. These different juridical means will be the focus of analysis in the
next few sections.
1. The So-Called European Agreements
Given the evolution and complexity of the obligations assumed by the
member States of the European Union, a preliminary holding area is created,
much like an antechamber, for handling the accession of new States. This
antechamber exists so that candidate States may accommodate their juridical
order and their economic structures in compliance with the obligations derived
from its accession to the European Union. This is about these countries'
progressive integration of their economies and their jurisdictional ordinances
to the new situation. In any case, this process represents a way to initiate a
convergence into the European Union.
This situation, although not as intense as that taking place at the present
time, began in the 1970's, with association agreements with Greece, Turkey,"
Malta, 2 and Cyprus, 3 (these States later became full members of the European
Community). In these association agreements it was anticipated that in the
future the conditions would exist
which would permit these States' accession
4
to the European Communities.
Based upon this notion, the countries of the European Free Trade
Association (hereinafter "EFTA") signed the Agreement on the European
Economic Area (hereinafter "EEA") on July 2, 1992. This agreement became
11. See Council Decision 64/733,1964 O.J. 217. The nomination of Turkey presents political and
economic problems of a different nature. The nomination was presented on April of 1987, but received a
negative evaluation by the Commission on December of 1989.
12. See Council Regulation 492/71, 1971 O.J. (L 61). Malta presented its candidature to the
European Union on July of 1990; in 1996 de Malta government decided to leave in suspense its candidature
and by so doing being left out of the amplification process. On March 10, 1998 Malta expressed its desire
to resubmit its candidature.
13. See Council Regulation 1246/73, 1973 OJ. (L 133). Cyprus officially solicited admission to
the European community on July of 1990. Its candidature has been admitted and included in the first group
of CEEC's which have initiated the accession negotiations.
14. See C. Lycourgos, C:L'association avec union duani , un mode de relations entre la CEE et
des Etats tiers, PRESSES UNIVERSrrAIRES DE FRANCE, PARIs, 1994 (For an exhaustive analysis of the
institutional workings and the content of the agreements of association with Greece, Turkey, Cypress and
Malta).
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effective on January 1, 1994.' 5 The EEA represented a precursor to full
accession, by focusing on the homogeneity of each State in connection with a
good part of the member States of the Union, and it has been credited with the
facilitation and improvement of negotiations and accession of some of the
signatory States (Austria, Finland, and Sweden). 6
The quantitative jump that represents the real possibility of accession of
the CEEC's, as well as the qualitativejump that has realized the entry into force
of the European Union Treaty, has encouraged the reactivation of these
Association agreements. In this way, association agreements have been signed
and have come into force with the following CEEC's: Hungary, 7 Poland, 8
Rumania, 9 Bulgaria, 20 the Slovak Republic 2' and the Czech Republic. 2 Also,
on June 12, 1995, association agreements were signed with Latvia,23 Estonia,'
and Lithuania,' previous republics of the former Soviet Union. Finally, on
June 10, 1996, an association agreement was signed with Slovenia, a previous
republic of the former Yugoslavia.2 6 Thus, the European Community, their
member States, and certain CEEC's, have celebrated these so-called European
association agreements. According to the Commission, they could be qualified
with the adjective European, highlighting the importance of the political
initiative represented by its content and objective.27
These mixed agreements, signed by the European Community, their
member States, and each of the associated States, create not only issues about
economic cooperation, but also allow a political structural dialogue among
individual parties. It is not as impediment, that for each State, different
objectives are specified in relation to the level of the democratic profoundness
of its political system and of the transition phase towards the market economy
in which they are found.
The main purpose of these agreements relate to the creation of a
framework that allows the existence of conditions, political as well as
economic, in the associated States which facilitate their future accession into
15.
See Council Regulation 1194, 1994 O.J. (L 1).
16.
See Council Decision 95/1, 1995 O.J (L 1).
17.
See Council and Commission Decision 93/742, 1993 03. (L 347).
18.
See Council and Commission Decision 93/743, 1993 O.J. (L 348).
19.
See Council and Commission Decision 94/907, 1994 O.J. (L 357).
20.
See Council and Commission Decision 94/908, 1994 O.J. (L 358).
21.
See Council and Commission Decision 94/909, 1994 O.J. (L 359).
22.
See Council and Commission Decision 94/910, 1994 O.J. (L 360).
23.
See Council and Commission Decision 98/98, 1998 O.J. (L 26).
24.
See Council and Commission Decision 98/180, 1998 O.J. (L 68).
25.
See Council and Commission Decision 98/150 1998 O.J. (L 51).
26.
See Council and Commission Decision 1999/144, 1999 O.J. (L 51) (Euratom).
27.
See Association Agreements with the Countries of Central and Eastern Europe: A General
Outline, COM(90)398 final.
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the European Union.28 However, it is necessary to note that the associated
States are not all working to reach the final theoretical objective of accession.
Instead, each State considering its degree of compliance with the requirements
established by the Community, will reach accession or not.
At this point, it is necessary to highlight the capacity of these means to
create a new approach to governmental and judicial institutions and which
allows them to come closer to being part of the legislation of the candidate
countries, specifically, the protection of the environment. Certain European
agreements integrate this area in a comparatively limited way and in very
general terms inside the chapter of economic cooperation, through diverse
formulas (specific dispositions or more generally with respect to the distinct
areas of cooperation). Even then, they constitute a reference point for the
establishment of priorities for community assistance.
2. The White Paper
Within the strategy of accession designed by the Essen European Council
on December 9th and 10th, 1994, and in which "the essential element of the
strategy for the approximation is constituted by the preparation of the
associated States so that they integrate in the internal market of the Union. 2 9
Mention must also be given to the adoption by part of the White Paper
Commission of the Countries of Central and Eastern Europe for the attainment
of the internal market.30
This document has its history in two communications presented by the
Commission concerning the elaboration of a strategy to prepare the CEEC' s for
the accession. Their goal is the identification of a program that should be
continued by each one of the association States and supervised by the European
Union," and whose compliance implies the satisfaction of the necessary
requisites for the attainment of an internal market.
The White Paper is centered on the necessity to approximate the
legislation of the pertinent associated States with the community norm relative
28.
See e.g. iUrola Delgado, Las relaciones entre laUni6n Europea y los palses de Europa Central
y Oriental: Los acuerdos europeos en el marco de la ampliaci6n de laUni6n Europea, 1 Revista De
nstituciones Europeas [R.I.E.] 77-97 (1995); M. Maresceau, Les accords europ~ens: Analyse gdndral, 369
Revue Du March6 Commun Et De L'Union Europ6enne [Hereinafter R.M.C. U.E.] 507-15 (1993).
29.
Bulletin of the European Union, 12-1994, point 1.13. See also Bulletin ofthe European Union,
12-1994, point 1.39.
30.
See The White Paper for the Preparation of the Partner States of Central and Eastern Europe
for the Integration of the Union's Interior Market, COM(95), 163 final [Hereinafter White Paper].
31.
See Beyond the European Agreements: A Strategy for the Preparation for Enlargement of the
Central and Eastern European Countries, COM(94)320 final; Following the Commissions Communication
on: Beyond the European Agreements: A Strategy for the Preparation for Enlargement of the Central and
Eastern European Countries, COM(94)361 final.
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to the internal market and to facilitate the integration of the economies in
transition of the associated States with the industrialized market economies of
the member countries of the European Union. For that reason, within each
pertinent sector of the internal market (free circulation of goods, people,
services, and capital) a strategy is established for the Associated States to
follow as well as the order of priorities they could commit an approximation
and the necessary conditions to make effective the legislation.
3. The Reinforced Pre-Accession Strategy: The Accession Association
To reinforce the pre-accession of the CEEC's, the Commission has
designed a strategy that later was endorsed in good measure by the European
Council which took place in Luxemburg on December, 1997; and whose final
objective consists on "placing all the candidates from Central and Eastern
Europe under conditions of becoming, in time, members of the European Union
and to effectively align themselves in the best possible way with the 'acquis'
32
of the Union before the accession.
The strategy of reinforced pre-accession is based upon the attainment of
two goals. The first goal relates to the reunion, of a unique framework, of all
the different types of support that the European Union has to prepare the
accession of the CEEC's (European Agreements, White Paper about internal
market, the structured dialogue and the PHARE program). The second goal is
one of familiarizing the candidates with the politics and the procedures of the
Union offering them the possibility to participate in the community programs.3 3
To complete this new pre-accession strategy a new instrument was
established as the Association for the Accession. This instrument is centeredaround two ideas. The first refers to a requirement that each State should
respond to certain commitments of administrative and economic political
content. In essence, these commitments will focus on the principles of
democracy, macroeconomic stability, nuclear security, and a national program
of adoption of the community legislation subject to a precise calendar.
The second idea refers to financing, which by way of counter-borrowing,
will be realized by the European Community. Thus, it is intended that the
Community financially assist each candidate through such means as the
contribution of funds from the PHARE program, and other institutions like the
European Bank of Investments (hereinafter "EBI"), the European Bank of
Reconstruction and Development (hereinafter "EBRD") and the World Bank.34
32.
See Bulletin of the European Union, 12-1997, point 1.5.13.
33.
See, Bulletin of the European Union, Supp. 5/97 at 56. (Supplemental issue adapted from the
original document which appeared as, Agenda 2000: For a Bigger and Stronger Union, COM(97)2000 final)
[Hereinafter Bigger and Stronger Union].
34.
Id. at 57.
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This assistance will be conditioned upon the accomplishment of the
objectives set out by the Commission and in accordance with the timetable that
is established. The application of the program by each candidate will be subject
to the evaluation of the Commission, which in turn, will determine the degree
of satisfaction of the objectives and the advancements. The priorities of the
Commission will determine those areas in which the greatest deficiencies
exist.35
While each country begins its process of adopting the community
legislation, they will be offered the opportunity to participate in community
financial programs as well as the possibility of becoming a part of the activities
carried out by certain agencies of the Community, like the European Agency for
the Evaluation of Medications, the European Agency for the Environment, and
the Office of Veterinary Inspection and Phytosanitary.36
The Commission's approach was confirmed at the European Council of
Luxembourg on December 12th and 13th of 1997, in which the Commission
approved the general terms of the proposals. Thus, the European Council
unanimously determined that by March 15, 1998, the Council would decide the
system of associations that would be configured as the key element of the preaccession strategy. Likewise, the Commission agreed to an increase in the preaccession assistance under the PHARE program, which was previously oriented
towards this objective and which starting in year 2000 would assist the agrarian
sector and favor similar actions to the Fund of Cohesion."
Following this mandate on March 16, 1998, the Council adopted a
regulation instituting the Associations for the Accession.3" In this regard, the
Council decided by a qualified majority, and proposed by the Commission, the
principles, objectives, and priorities that will effect each association for
accession. In accordance with these requirements, financial assistance would
be available for any candidate wishing to follow this regulation. In the event
that the commitments contained in the European agreements are not met or that
insufficient progress is made in meeting the criteria set out in the European
Council of Copenhagen, the Council, by qualified majority, would be able to
"adopt convenient measures in what refers to the concession of pre-accession

35.
Id.
36.
Id. at 57-58.
See Bulletin of the European Union, 12-1997, point 1.5.14-17.
37.
38.
See Council Regulation 622/98, 1998 OJ.(L 85). Within article 1 of the regulation it is
stipulated that each association for the accession offers a unique framework which includes two aspects:

The preparatory priorities of accession, based on the specific situation of each State, keeping in mind the
political and economic criteria and the inherent obligations of being a member State of the European Union,
just as they are defined by the European Council; and the financial means to assist each candidate State and
the enforcement of the predetermined priorities required during the period of accession.
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assistance to each candidate State," based upon a proposal submitted by the
European Commission.
In the financial arena the Council, on June 21, 1999, adopted the
agricultural instrument and structural instrument of pre-accession, as well as a
third piece of regulation. The performance of both instruments was coordinated
with the PHARE program to avoid the duplication of funds in order to favor the
complimentary nature of the actions that are financed.
Thus, the Council by means of Regulation 1267/99, implemented a certain
Structural Instrument of Pre-accession (hereinafter "SIPA") which essentially
set as a goal the financing of investment projects in two areas. These areas
include environmental measures, to allow the candidate States to adjust the
'acquis communautaire' in this sector and measures for infrastructure of
transports.39 Similarly, a particular agricultural instrument of pre-accession
(hereinafter "SAPARD") is created through Regulation 1268/99 whose
essential objective is the long term financing of projects to adapt the agriculture
and the rural areas to the application of the 'acquis communautaire' in regards
to related agricultural politics.' In addition, Regulation 1266/999 coordinated
the action of the Commission with the PHARE program (amending it)." These
modifications refer to the focus of this instrument in terms of the assistance in
reinforcing the administrative and institutional capacities to permit the correct
application of the community legislation. In addition, other areas encompass
the investment in the environment, transports and agricultural and rural
development that constitute a marginal but indispensable part of the integrated
programs of industrial restructuring and regional development that is not
included in the SIPA or the SAPARD.42

39.
See Council Regulation 1267/99, 1999 O.J. (L 161).
40.
See Council Regulation 1268/99, 1999 O.J. (L 161). Certain actions prioritized by this
regulation stand out, among others: The improvement of the transformation and the commercialization of
the agricultural and seafood products; The improvement of the framework for quality control and the
veterinary controls, for food products and the protection of the consumer; The development and
diversification of the economic activities; rehabilitation and development of towns, and the protection and
conservation of the rural heritage; improvement of vocational training; development and improvement of the
rural infrastructures; the administration of the hydraulic resources.
41.
The PHARE program was created by the Council Regulation number 3906/89 of December 18,
1989 relative to the economic assistance provided in favor of the Republic of Hungary and the Republic of
Poland (Council Regulation 3906/89, 1989 O.J. (L 375) 11-12). Initially it was centered within these two
countries, but starting after the Council of Essen in 1994, it turned into a financial instrument in the preaccession strategy of the CEEC's. In addition, the PHARE program assisted those countries of the region
without an European Agreement, such as Albania, the former Yugoslav Republic of Macedonia and Bosnia
Herzegovina, in their transition into democracy and market economies.
42.
See Council Regulation 1266/99, 1999 O.J. (L 161).
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4. The Accession and the Community Budget

The criteria for assigning structural funds, especially the funds of
cohesion, vary since the quality of life of the candidate States is sensibly more
inferior than those of member States which benefit from these structural funds.
Consequently, their accession to the European Union would decrease the
overall minimum Community revenue, resulting in the compromising of these
funds. Similarly, one could argue that the maintenance of the criteria for fixing
the agricultural prices cannot be ignored without recognizing that some of the
candidate States have very important agricultural production standards.
Theoretically, this issue can be resolved with the financial resources of the
European Union. This problem centers on the ability of States to make
sacrifices. Will the current European Union members accept receiving less
funds to accommodate new members joining the Union? Or will there be an
increase in the overall community budget to accommodate for this increased
43
need?
In addition, this issue could be aggravated with the entry into force of the
Economic and Monetary Union (hereinafter "EMU"). Once the competition in
the area of monetary politics is transferred over from the member States to the
European Community, and in accordance with the forced budgetary discipline
which implies a maximum deficit of three percent of the GDP; the member
States (which participate in the EMU) would also lose a great part of their
ability to enact their own fiscal policy, since doing so could cause them to
suffer sanctions.
In a period of economic recession, the member States will not be able to
use (or at least their performance will be very limited) fiscal policies that would
allow a diminishment of the intensity of economic oscillations in the economic
cycle. Anything that would bear on the funds (or at least a good part of them)
dedicated to reduce the consequences of an economic recession would originate
from the community budget. The EMU would evidently increase the collection
of the so-called European Communities own resources.
The solution proposed by the Commission, when analyzing the financial
perspectives for the six-year term of 2000-2006, and which were approved at
the European Council that took place in Berlin on March 22nd and 23rd, 1999,
is based upon maintaining a maximum financial effort of their own community
resources to no more than 1.27% of the community GNP. The supplementary
means of financing would originate, in any event, from indirect revenues
generated by the economic growth of the member States of the European Union,

43.
See e.g. Flexible integration: towards a more effective and democratic Europe, Monitoring
European Integration 6 (London), 1995, at 88.
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and from more effective administration of the financial resources already
available."
The European Council of Berlin analyzed some problems that were posed
by the future accession of the CEEC' s. Just as we have discussed earlier, the
uncertainty created by the accession could greatly impact the budgetary arena
especially in the financing of certain political communitary projects, since with
the future accession, the per capita average of the GDP of countries in the
European Union will diminish.45
In this sense, the budgetary expenses related to the structural assistance to
each member State decrease, with a spending forecast of 32,045 million Euros
in the year 2000 and an estimated 29,170 million Euros for the year 2006.'
Similarly, the allotments for pre-accession assistance will stay constant with
3,120 million Euros for each year up to the contemplated six- year term,
distributed in the following way: 1.56 million Euros dedicated to the PHARE
program; 1.04 million Euros for the IEPA; and 520 million Euros for the
47
SAPARD program.
In the European Council that met in Luxembourg, on December of 1997,
and in Cardiff, on June of 1998, it was very obvious what type of impact
apportionment would have on the European Community budget. A clear
distinction should be made among the expenses that correspond to the European
Union in their configuration of fifteen member States with regards to assistance,
which could be established in the area of pre-accession of new members, and
in their case the accession of new member States.48
In this sense, the European Council of Berlin removes the financial
perspectives as much as in relation to the current fifteen member States, than
to those who in 2002, in theory, will become destined to receive the derived
payments of the accessions.
Thus, the reserved amounts of the fifteen member States will not be able
to be employed at any time to assist in the pre-accession and accession.
Similarly, these amounts will not be able to cover possible unforeseen expenses
that could derive from functioning associated with the European Union.

44.
See Bigger and Stronger Union, supra note 33, at 71. See also Bulletin of the European Union
3-1999, point 1.37.70.
45.
It is sufficient to mention for example that the GDP per capita ofthe CEEC's fluctuates between
23% and 68% of the actual average of the European Union for the year 1998. (Similarly, Bulgaria has a GDP
per capita of 23% in relation to the average of the European union; Czech Republic, a 60%; Estonia, a 36%;
Hungary a 49%; Latvia, a 27%; lithuania, a 31%, Poland, 39%; Romania, a 27%; Slovak Republic, a 46%,
y Slovenia, a 68% ) (See Key Data on Candidate Countries, 1999 Eurostat Memo 10/99).
46.
See Bulletin of the European Union, 3-1999, point 1.14.27.
47.
id. at point L5.8.
48.
See Bulletin of the European Union, 12-1997, point 1.7.37 at 39; Bulletin of the European
Union, 6-1998, point 1.16.52.
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Consequently, they appear as two differentiated budgets that are dedicated to
different purposes, and one could say that they appear as a parallel budget.
In a budgetary context where the expenses of the structural assistance
items tend to reduce themselves, the concepts dedicated to the enlargement are
the only ones that increase themselves. Thus, the available expenditures for
accession (in payment credits) will surpass 4.14 million Euros in 2002 and will
go up to 14.220 million Euros in 2006.49
B. The Selection of the Candidatesto Begin the Negotiations ofAccession to
the European Union
The European Commission submitted a report to the European Council
held in Lisbon in June of 1992.- ° The Commission focused on the political,
juridical, and economic conditions which a candidate State should satisfy in
order to become a member of the European Union, it stated that candidates
should respect democratic principles, accept the juridical patrimony, and have
an operating and competitive market economy, which included a legal
framework and an adequate administrative body. 5
The Commission in the European Council, which met in Copenhagen in
June of 1993, provided what conditions were needed for a candidate State to
become a member of the European Union. The conditions stated include: (1)
the stability of the institutions to guarantee democracy, the rule of law, human
rights and the respect and protection of minorities; (2) the existence of a
operational market economy, as well as the capacity to face competitive
pressure and the market forces within the Union; and (3) the ability of the
candidate to assume the obligations of accession, including the observance of
the goals of the Political, Economic and Monetary Union. 2
1. The First Selection of the Candidates for Accession
The Commission's Agenda 2000 analyzed the precise criteria of the
European Council of Copenhagen, and as a result, it recommended the initiation
of negotiations with some of the States of Central and Eastern European States.
Thus, the Commission evaluates the degree of democratic respect and the rule
of law, in respect to human rights, fundamental liberties, and minorities. The
Commission arrived to the conclusion that the only candidate that does not
fulfill the criteria of political character foreseen by the European Council of

See Bulletin of the European Union, 6-1998, point 1.6.10.
49.
See Europe and the Challenge of Enlargement, Bulletin of the European Community, Supp.
50.
3/92 [Hereinafter Challenge].
51.
Id. at 11-12.
52.
See Bulletin of the European Union, 6-1993, point 1.13.
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Copenhagen is Slovakia. The rest of the States satisfy this criteria, although
some of them will require substantial changes regarding the effective exercise
of democracy and the protection of the minorities."
In connection with the economic criteria, the Commission examines the
existence of a market economy in operation, essentially taking account the
following parameters: (1) the attainment of the balance between the offer and
the demand in the marketplace; (2) the suppression of the import and export
barriers of the marketplace; (3) the existence of ajuridical system that includes
the regulation of the right to property; (4) the macroeconomic stability; (5) a
broad consensus about the fundamentals of political economy; and a
sufficiently developed financial sector. In addition, the Commission analyzes
the capacity to confront the competitive pressure and the market forces within
the Union, and this includes the following parameters: (1) the existence of a
market economy that allows the economic operators to adopt decisions in a
climate of stability and predictability; (2) sufficient volume to an appropriate
cost of human resources and materials; (3) the degree of influence of the
government's politics and the competitiveness of the legislation; (4) the degree
of commercial integration of a country with the European Union; and (5) the
proportion of small companies. When both of these criteria are applied, it is
concluded that no State fulfills these economic conditions. Of all the Union
countries Poland and Hungary are the countries that more closely comply with
the criteria, followed closely by the Czech Republic and Slovenia. The country
of Estonia only complies with the first criteria, while Slovakia only complies
with the second.54
Finally, other obligations must be satisfied that relate to the adoption of the
acquis communautaire,which have the judicial and administrative capacity to
apply the acquis and the political, economic, and monetary union. These
criteria are not satisfied by any of the candidate States although some countries
such as Hungary, Poland and the Czech Republic, may be able to partially adopt
the fundamental elements of the acquis and have at their disposal the judicial
and administrative structures to apply if they intensify their efforts. The rest
will only be able to satisfy these criteria if they increase their efforts in an
55
important and sustained manner.
Based on the satisfaction of these criteria, the Commission recommended
the initiation of the negotiations to conclude with the accession of some of the
53.

See Bigger and Stronger Union, supra note 33, at 44. One should understand that in some of

the CEECs, the minorities represent an important percentage of the population of these countries. Inthis way,
the minorities represent: 44% of the population from Latvia (34% russians), 38% in Estonia (30% russians),
20% in Lithuania (9% russians, 7% polish), 18% in Slovakia (11% hungarians, 5% gypsies), 14% in Bulgaria
(9%turkish, 5% gypsies) and 13% in Romania (8% hungarians, 4% gypsies). Id.
54.
Id. at 44-47.
55. Id. at 50.
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Central and Eastern Europe countries. In essence, the following States have
been selected: Hungary, Poland, Estonia, Czech Republic, and Slovenia.s'
Although no one state satisfied all the criteria, the Commission recognized that
if these countries continue their preparation efforts they may partially execute
all of the necessary conditions to become members of the European Union.57
On March 31, 1998, these negotiations were formally initiated.58
2. The Second Selection of Candidates
In the Agenda 2000, it was expected that as a result of the completion of
the Association of the Accession's objectives, the Commission could
recommend that the Council initiate negotiations for the accession of the rest
of the candidate States, pending satisfaction of the requirements set out by the
59
European Council of Copenhagen.
In the first report presented by the Commission, it did not recommend
negotiations with the States that were excluded by reports presented in the
Agenda 2000. However, the Commission's report recognized the efforts carried
out by some of the States attempting to conform to the Copenhagen criteria.'
The report also recognized that, aside from the political and economic
approaches, "it seems that in respect to the application of the acquis
communautaire,and independent of the situation of each country in relation
with the economic criteria of the accession, the difference among the 'in' and
'pre-in' candidates is not very important."' It is expected that "when in the
opportune moment, the European Union decides to extend the negotiations to
other candidate States, these States will not encounter great difficulties to
incorporate themselves to the already existing negotiations. "62
According to the first report, the Commission has modified its position.
This change in position resulted from the advances carried out by the candidate
States that had not initiated the negotiations for accession. However, this turn
of events carries a potential for latent conflicts in the region.

56.
Id. at. 61-63.
57.
ld. at 61.
58.
See Bulletin of the European Union, 3-1998, point 1.3.52.
59.
See Bigger and Stronger Union, supra note 33, at 57.
60.
In this way the Conclusions and Recommendations of the Commission's report state: "'T
analysis of the progession made by each candidate Estate from one year and a half ago it does not induce the
Commission to modify its evaluation of July of 1997. It does not consider yet it is necessary to propose, in
relation to the foundation of the presented reports, new recommendations about the path or the extension of
the negotiations." Progress Realized by each of the Candidate Countries to the Accession into Europe and
the Challenges of Enlargement, Bulletin of the European Union, Supp. 4-1998, 30.
61.
Id. at 30.
62.
Id.
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The European Council that took place in Colony in June of 1999
summarized the conclusions that the European Council arrived at in
Luxembourg. On one hand, the decisions to open new negotiations for
accession can only be taken into account based on the criteria established at the
European Council of Copenhagen.63 On the other hand, the reference carried
out in the second report of the Commission is significant. The reference states:
[O]ne of the key lessons of the Kosovo crisis is the need to achieve
peace and security, democracy and the rule of law, growth and the
foundations of prosperity throughout Europe. Enlargement is the
best way to do this. There is now to greater awareness of the
strategic dimension to enlargement. The Commission wishes to use
this new awareness to drive the enlargement process forward and is
calling for resolute and courageous action."
The Commission considers that the remaining CEEC's that had not
initiated the negotiations of accession (Bulgaria, Latvia, Lithuania, Rumania
and the Slovak Republic), now satisfy the political criteria (including the
Slovak Republic)65 and are prepared to adopt the necessary measures to satisfy
the economic criteria. For this reason, these countries will begin negotiations
in the year 2000. 66 This proposal has been supported by the European Council
that took place in Helsinki on December 11th and 12th 1999 that set the initial
67
negotiations of February of that same year.
The decision to open negotiations with all the CEEC' s does not necessarily
implicate a simultaneous conclusion with all the pre-selected States.
Furthermore, just as the European Council declared in their meeting in
63.
See Bulletin of the European Union, 6-1999, point 1.23.59.
64.
See Composite Paper 1999, Report on progress towards accession by each of the candidate
countries, COM(99)500 final at 4, (visited Mar 25, 2000). <http//europa.eu.intcomn/enlargement/docs/
> [Herinafter ProgressReport].
65.
The Commission considers that the country has carried to term an ambicious program of

political reforms, in which outstand: the constitutional measures to permit the election of the President of
the Republic through universal sufrage, or the provision of the amendments to the Constitution to guarantee
the independence of the judicial power, or the adoption of the European Parliament of a legislation
conjunctively prepared with international organizations, about minority languages. All of which it permits
to affirm the advancement of the political criteria to initiate the negotiations for the accession. See id. at 14.
66.
Regardless, in the of Bulgaria, the opening of negotiations is conditioned on the decision of the
Bulgarian authorities, before the end of the year 1999, of the adoption of the closure calendar of the units 1-4
of the nuclear site of Kozloduy, and to the confirmation of a significant progress of the economic reform
process. In this way, in relation to Rumania, the opening of negotiations is conditioned to the confirmation
of the effective endowment of budget resources and the structural form of the orphanages; as well as the
adoption of the appropriate measures to reconduct the macroeconomical situation. See Id. at 39.
67.
See the Presidential Conclusions towards the European Council Meeting of December 10th and
I th of 1999 held in Helsiniki, point 10 (visited Dec. 11, 1999) <http://ue.eu.int/newsroom/>.
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Luxembourg in December of 1997, the accession of new member States would
not depend exclusively on the execution of the established criteria at
Copenhagen. The accession will also be conditioned upon the "capacity of the
Union to assimilate new members." '
3. The European Conference
The European Council of Luxembourg decided to create one specific
European Conference that gathers the member States of the European Union
and those European States that seek to adhere to the European Union (the
CEEC's as well as the rest of the candidates to the accession, in short: Cyprus
and Turkey). The members of the Conference should share:
a mutual commitment in favor of peace, security and good neighborly
relations, the respect of the sovereignty, the founding principles of
the European Union, the integrity and the inviolability of the external
frontiers and the principles of the international Law, as well as a
commitment in favor of the solution of the territorial controversies by
peaceful means, in particular appealing to the jurisdiction of the
Tribunal of Justice of the Hague.'
The purpose of the Conference is to provide a multilateral forum of
political consultation that focuses on the treatment of general interest questions
with the purpose of developing and intensifying cooperation in foreign policy,
national security, justice and interior matters, and other areas of general
interest, particularly those referring to economic matters and regional
cooperation.
The first meeting of the Conference took place in London on March 12,
1998. Turkey did not attend the conference due to a disagreement in not having
been selected to be among the States beginning negotiations for accession.7

III. THE ACCESSION OF THE COUNTRIES OF CENTRAL AND EASTERN EUROPE
AND THE ACCEPTANCE OF "A CQuiS COMMUNA UTAIRE" ON ENVIRONMENTAL

PROTECTION
A.

The Principleof Acceptance of the "Acquis Communautaire"

As is evident, the key decision regarding the future accession of the
CEEC's was adopted in the European Council of Copenhagen in June of 1993,
with the establishment of the political, economic, and judicial approaches that
68.
69.
70.

See Bulletin of the European Union 12-1997, point L5.26.
Id. at point 1.4.
See Bulletin of the European Union, 3-1998, point 1.3.50.
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govern the process.
The unconditional acceptance of the "acquis
communautaire"is evidently one of the criteria and therefore, it applies also to
environmental law. The juridical nature, unity and coherence of European
Community law would be incompatible with differentiated integration.
1. The "Acquis Communautaire" in the Accession of the New Member
States: General Approach
From the first amplification of the European Communities, the demand has
been made that the candidate States should accept the "acquiscommunautaire."
This imposition is clearly defined in the Conference of Chiefs of State and of
Government at the Hague on December 1st and 2nd of 1969, where the final
Official statement verified the candidate States' obligation to accept the "acquis
communautaire": foundational treaties, their political objectives, all the
decisions adopted since it came into effect, and the whole action that had been
agreed in relation to the respect, the development and the reinforcement of the
European Communities. 7 The Commission in successive mandatory verdicts
to begin negotiations of accession with new candidate States has subsequently
stressed this obligation. Furthermore, the requirement that all candidate States
adopt the "acquiscommunautaire"in order to adhere to the European Union is
one of the main clauses in the Accession Acts. It is a central element in the
relative Acts to the accession of Denmark, Ireland, and the United Kingdom,
and it has been reiterated in the later documents with Greece, Spain and
Portugal, and Austria, Sweden, and Finland.72
Similarly, this has been an aspect evidenced in the verdicts held by the
European Communities Court of Justice, which has identified the Treaty as an
appropriate law, establishing an authentic community law that is not limited to
the establishment of reciprocal relationships among the members. Rather, it
constitutes a new legal system that regulates the rights and obligations of the
member States and establishes the necessary procedures to control its
application."
71.
See Conuniqui final de la Confirence des Chefs d'ittat ou de Gouvernement des 1 et 2
dicembre1969a1 la Haye, TROIS ME RAPPORT GC&]ALSURL'ACIvrrIDESCOMMUNAUris [ T.R.G.A.C.,
523 (1969).
72.
See Council Directive, 1972 O.J. Spec. Ed. (L 73); Council Directive, 1979 O.J. (L 291);
Council Directive 1985 O.J. (L 302); Council Directive 1994 O.J. (C 241). Documents related to the
accession to the European Community by Denmark, Ireland, Great Britian, and Northern Ireland, Switzerland,
Spain, and Portugal, Office of the Official Publications of the European Community, Luxembourg, 1988
[hereinafter Denmark]; Documents related to the accession to the European Union Austria, Finland, Sweden,

Luxembourg, 1996, [hereinafter Austria].
73.
European Communities Court of Justice Case of February 5,1963, as 26/62, Van Gend en Laos,
Recueil 1963, p. 1 (text of the European Communities Court of Justice, Recopilacidnde la Jurisprudencia
del TribunaldeJusticia. Selecci6n, 1961-1963, p. 333) European Communities Courtof Justice Case of July
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It is not surprising that the Cominission sets certain conditions that the
CEEC's candidates must satisfy for accession, having presumed that the
integration of a new State supposes the adoption of the "acquis
communautaire",and the acceptance of the rights and the obligations that are
derived. These conditions include content, principles, and political objectives
of the constituent Treaties, the norms adopted to their execution, the
declarations and resolutions approved by the European Community, the
international agreements, and the agreements among the member States relating
to the European Community activities.74
The principles for settling the negotiations with the CEEC's are based on
the respect of this "acquis communautaire." Nevertheless, the Commission is
conscious that certain structural reforms should be carried out in the heart of the
Union that will assist the greatest heterogeneity that will represent the European
Union once the accession process concludes. Otherwise the benefits of the
enlargement could be limited and hinder the future development of the "acquis
'
communautaire."
Everything implies that although the candidate States should adopt, in a
progressive way, the whole "acquis communautaire" by means of the
denominated pre-accession strategy, the member States and the European Union
also need to carry out certain modifications to confront the enlargement.7 6
2. The "Acquis Communautaire" in Regards to the Protection of the
Environment
The "acquis communautaire"has been developing environmental law, in
spite of the absence of an express judicial base, since the 1970's. It was not
until the modification undertaken by the Single European Act in 1986 that the
Treaty of the European Community has contained a specific Title relating to
environmental protection. The Treaty of the European Union in 1992
consolidated, as an action of the Community, "a law regarding the
environment," and the Treaty of Amsterdam in 1997 formally incorporated this
action pursuing the objectives of the European Union (Articles 2, 3 and 174 at
15, 1964, as. 6/64, Costa, Recueil 1964, p. 1141, (text in European Communities Court of Justice,
Recopilacidn de la Jurisprudencia del Tribunal de Justicia. Seleccidn, 1964-1966, p. 99).
74.
Challenge, supra note 50, at 12.
75.
See Bigger and Stronger Union, supra note 33, at 55-56.
76.
Notwithstanding this and as stated by the Commission: "The Commission is aware that there
are two potentially conflicting objectives in the enlargement process: speed and quality. Speed is needed
because there is a window of opportunity for enhanced momentum in the preparations for the enlargement,
in accordance with the expectations of the candidate countries. Quality is vital because the EU does not want
partial membership, but new members exercising full rights and responsibilities. Abandoning this principle
would create severe internal tensions, hamper the EU's efficiency and damage public confidence." Progress
Report, supra note 64, at 4-5.
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176 of the current Treaty of the European Community). Since then, the
integration of the environmental dimension has a specific significance, when
being configured as a factor of the different aspects that converge in the
political realization of the European Community. Its effects, static as well as
dynamic, should be considered in the attainment of the internal market.
In this area, the European Community's actions have traditionally appealed
to one of the classic harmonization instruments, the Directive. It responds to
the idea that this is a sector in which it is preferable to conjugatethe recognition
of the competition of the European institutions with the maintenance of certain
powers on the part of the member States. Contrary to what happens with the
Regulation, characterized by the uniformity of their dispositions and their direct
applicability, the Directive tends to guarantee a better adaptability from the

European Community command to the domestic law of the member States."
The effective European Community legislation, that constitutes the "acquis
communautaire"in environmental matters to which the candidates from Central
and Eastern Europe should adapt, responds essentially to a sectored approach.7 8
The protection of the waterways has developed in great part through the
European Community's action. Besides the framework Directive that is at this
moment negotiated in the Council,79 we find three types of measures in this
area. These measures are those directed to impede the spilling of dangerous
substances that threaten the quality of the superficial and underground waters

77.
As a reminder, one must point out that the European Community, apart from the tool strictly
of the judicial character, is able, in the realm of the political arena, to the use of other types of tools, mainly
of economic, fiscal, or financial character, directly or indirectly aimed at the protection of the environment.
Amongst the first, we find the Investigative and Technological Development Programs, The Community
Actions for the Environment (CAE),The Environmental Program for the Mediterranean (MEDSPA), Actions
for the Conservation of the Environment (ACE), the Specific Action for the Septentrioral Region of the
Community (NORSPA), The Environmental Program and Regions (ENVIREG), the Financial Instrument for
the Environment (LIFE) and the Forest Protection Acts. Amongst the second there are diverse programs for
Investigation and Technological Development that can finance projects related to the protection of the
environment, some of the investigative activities and the demonstration of projects in the energy sector, the
financing proceeding from the European Bank of Investors and the use of structural funds and accession
funds.
78. The environmental community legislation has been compiled from the official texts in force,
by General Direction X1 (Environmental, Nuclear Security and Consumer Protection) of the Commission in
two documents, the first covers Septemper 1, 1991. The secons takes up the adopted norms from October
1, 1991 until June 20, 1994. See COMISION EUROPEA, Legislacidncomuritaria relativa al Medio
Ambiente, Oficiales de las Communidades Europeas, Luxemburgo, 1996. Both projects contain 7 volumes:
Vol. 1: General Politics, Vol. 2: Air, Vol. 3: Chemical products. Industrial Risks. Biotechnology, Vol. 4:
Nature, Vol. 5: Noise, Vol. 6: Wastes, Vol. 7 Water. For legislation adopted after 1994, see
<http://europa.ed.int> (hereinafter Accession].
79.
See COM (99) 271 final, modified proposal of the Board of Directiors of the European
Parlament and Council, by which a communitary frame of action is established in regards to water policy
(COM(97)49 final).
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that exceed the established emission limits concerning the toxicity, persistence
or bio-accumulation of several substances; those directed to the establishment
of the minimum norms of environmental quality, with the purpose of unifying
the national standards according from the use to which the water is dedicated;
and those that refer to the control of the aquatic contamination caused by
specific industrial activities. In what refers to the protection of the atmospheric
environment, the European Community has adopted, besides a Directive about
the quality of the air, emission limits for an entire series of substances; quality
standards for certain products; as well as norms regulating the relative metrics
of atmospheric contamination from industrial facilities. The measures adopted
by the European Community regarding acoustic contamination are essentially
the acceptable standards for the sound emissions of several products. The
European Community has taken decisive actions to protect the bio-diversity,
with the adoption of Directives to conserve the wild birds and protect the
natural habitats of the fauna and the wild flora. Finally, the European policy
regarding waste management has consisted of the adoption of a framework of
directive and of several relative norms to certain categories of wastes, as well
as to the diverse management operations.
There are other European Community initiatives that, for the fact of being
mechanisms of traverse character cannot be included specifically in any of the
mentioned sectors because they affect all of them in a general way. These
include establishment of studies to evaluate the environmental impact, the
adoption of guidelines on the integrated pollution control; the task carried out
in the environment in the prevention of big industrial accidents; and the
measures adopted regarding the Community Eco-Label Award Scheme and the
Community Eco-Management and Audit Scheme. One must not forget that the
European Community participates in most of the multilateral international
agreements, as much in a universal as a regional level, relating to the protection
of the environment.
In fact, several of the candidate countries have begun to incorporate parts
of the "acquis communautaire" regarding the environment into their own
domestic laws. However, there is no consensus on a position regarding this
matter, as the Commission has admitted.'0 This situation arises due to a lack
of agreement regarding the different priorities. On one-hand, the available
resources for the improvement of environmental -administration have been
vastly decreased. On the other hand, due to the high cost to implement these

80.
See Accession Strategies for Environment: Meeting the challenge of enlargement with the
candidate countries of Central and Eastern Europe, COM(98)294 final 4 (visited March 25, 2000)
<http://europa.eu.int/SGI> (Communication of the Commission to the Council, the European Parliament, the
Social and Economic Committee, the Regional Committee and of the Candidate States of Central and Eastern
Europe) [hereinafter Strategy].
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objectives, it seems obvious that a clear definition of priorities is an essential
requirement for the establishment of a strategy of sustainable development.
B. The Action of the European Communityfor the Adaptation of the
Countriesof Central and Eastern Europe to the "Acquis Communautaire"
in EnvironmentalMatters
The primary matter when examining the European Community
performance in the perspective of the future accession is the differentiated
treatment that one gives to the candidate countries, regarding the last processes
of enlargement of the European Community. In this manner, and in spite of the
implementation difficulties that were known to confront Spain and Portugal in
this chapter, there were no preparatory measures before the incorporation of
both States to the European Communities. Furthermore, the Accession Act of
Spain did not contemplate, contrary to that foreseen regarding Portugal8 t and
probably due to a serious lack of the Spanish negotiators' sensibility, a
transitory period for implementation of the directives in the matter presently
considered. Therefore, in accordance with Article 395 of the Accession Act,
Spain should execute the necessary measures to complete the requirements on
environmental European law from January 1, 1986.
In the case of the accession of Austria, Finland, and Sweden, the situation
was different. On one hand, these three States had a high degree of
environmental protection that was offered by domestic law. On the other hand,
they had already adopted most of the "acquiscommunautaire"mentioned in the
Agreement on the European Economic Space. Still, it was necessary to
arduously discuss, during the negotiations of the respective Accession Act, the
formula through which the complete adaptation was guaranteed from the three
candidates to the "acquiscommunautaire",without a reduction of the level of
environmental protection that these States offered to its citizens. Finally, the
solution consisted of the introduction in the Accession Act of a commitment
clause82 that allowed the three new members to maintain certain national norms
in sanitary and environmental matters during a four-year transitory period
lasting until December of 1998. Simultaneously, the European Community
committed to reexamining the rise of the European legislation.83

81.
Accession Act, annex XXXVI, 1985 O.J. (L 302); See Denmark, supra note 72, at 591.
82.
Accession Act, art. 69, 84 and 112, 1994 O.J. (C 241) and 1995 O.J. (L i); See Austria, supra
note 72, at 36, 38 and 42.
83.
Nevertheless, the Act did not state the results that needed to be reached with this reexamination.
At first, the three States should do what is necessary to initiate the revision process, but they did not constrain
themselves to a calendar or a determined result. Finally, the Environmental Council indicated that this
process of suitability should conclude no later than by December 2002. See Session 2153 of the
Environmental Council, Doc. 14134/98 (Presse 453), at 18.
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Contrary to what happened in these two mentioned cases, the
environmental dimension of the future accession of the CEEC's will imply big
challenges for these States as well as the European Community.
1. The Current Environmental Protection Situation on the Countries of
Central and Eastern Europe
When examining the different environmental sectors at the moment in the
CEEC's candidates to the accession to the European Union, the difficulty is
mainly of carrying out a detailed valuation due to the absence of comparable
data that can be properly contrasted, in their economic slopes. 4 In spite of this,
and thanks to the multiple reports elaborated by diverse international
organisms," it is possible to schematize, from a sectored approach, the main
environmental problems that face these States. 6
Concerning the exploitation of the land, the main tensions come from the
intensive agriculture and the exploitation of the forests, although urban uses are
increasingly becoming more important along with the infrastructures for
transportation. Since the 1990's, an important decline has taken place in the
agricultural sector, which has decreased the environmental pressure, although
the different modalities of collective administration and the extended practice
of subsidizing the agricultural prices has contributed in the previous decades to
84. See, O.C.D.E., PollutionAbatement andControl Expenditure in Centraland Eastern Europe,
Task Force for the Implementation of the Environmental Action Programs for Central and Eastern Europe
(EAP), OCDE, Doc. CNNM/ENV/EAP(98)65, (visited March 25, 2000) <http://www.oecd.org/env/onlineccnm.htm>. Similarily, one can find detailed commentary about the multitude of studies of private
institutions and the problems of evaluation of data which have been faced, EDC Ltd.-EPE asbl, Compliance
CostingforApproximation ofEU EnvironmentalLegislations in the CEEC, 1997, (visited March 25, 2000)
<http:lleuropa.eu.intJcomnlenvironmentlenlawgthom.htm> [hereinafter Costing].
85.
See, e.g., Strat$gie de la protection de l'environnement et de l'utilisation rationelle des
resourcesnaturellesdans les pays membres de La CEEpendant la pdriode allantjusqudu 2000 et au-dela,
Premiere Partie: Tendances et politques en matire d'environnement dans la re'gion de la CEE, U.N.
Economic Commission for Europe, U.N. Doc. ECE/ENV/49 (1987); Europe's Environment: The Dobris
Assessment, European Environment Agency, Office for Official Publications of the European Communities
(stanners, D. & Bourdeau, eds. 1995) see Europe's Environment: The Second Assessment, European
Environment Agency, Office for Official Publications of the European Communities- Elsevier Science Ltd.
1998. See also,U.N.E.P. GlobalEnvironmentalOutlook, Earthscan Publications Ltd, 1999, (visited March
25, 2000) <http://www.unep.org/geo2000>.
86.
Some of the diverse causes which have reached a situation no longer tolerable are the industrial
structure and the agriculture practices of these countries, with little regard to the environmental problems and
excessively centralized quantitative measures guided by political considerations; just as the electricity
structure with a largely a predominance for combustible solids; and the poor state generally of the energy
equipment. See Robert De Bauw, Protection de l'environnement, UN DFI1 POUR LA COMMUNAUt
EUROPEENNE: LES BOULEVERSEMENTS AL'ESTAT AU CENTRE DU CONTINENT [CE] 189 (1991); D. FISHER,
ParadiseDeferred: Environmental Policymaking in Central and Eastern Europe, ROYAL INSTITUT OF
INTMERNATIONAL AFFAIRS AND ECOLOGICAL STUDIES INsTrUTE [RIIA], 4-19 (1992).
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the degradation of the structure of the land, to its erosion and its acidification,
as well as to the salinization of the water resources.
Since 1997, they have worked to define the politics regarding waste
management, but the situation is less than satisfactory. In particular, advances
have been very slow or almost nonexistent regarding the incineration and the
elimination of municipal and dangerous wastes. Along the same line, no action
has been taken to incorporate the European law on control and prevention of
industrial risks, which constitutes an important void since these countries have
particularly significant problematic industrial areas that have a high
concentration of very polluting industries.
On the other hand, and contrary to what happens in western Europe,
almost half of the territory of central and eastern Europe continues to be
occupied by massive forests that, in a few occasions, are subject to legal
protection. In particular, the forest exploitation has taken place in smaller scale
and with smaller technological advances, and this has allowed for greater
preservation of the bio-diversity. Nevertheless, bio-diversity would be at risk
due to the processes of privatization of the land begun in the 1990's, the
changes in the agricultural and forest management, the extreme exploitation of
resources, the tourism, and the introduction of non-autochthonous species. In
addition, one must not forget that the concentration of the industrial activity in
certain areas has caused a severe atmospheric contamination that has gravely
damaged important forest areas now affected by the acidification and the
contamination by heavy metals. It is also necessary to remember that, since the
accident at Chernobyl in 1986, more than seven million hectares of forest in
Europe have been contaminated by radioactive substance.
In what refers to the continental and marine waters, it should be advised
that although the consumption of water, especially for industrial uses, has
diminished significantly in these countries due to the economic restructuring
process, it has not impeded the development of the same contamination
phenomena that may be found in the rest of Europe: the presence of nitrates,
pesticides, heavy metals or hydrocarbons whose presence has resulted in the
eufratization and degradation of the superficial waters. Similarly, it is well
known that the supply of drinkable water in the majority of these countries is
often found limited by the low quality of the superficial and underground
waters, the deficient treatment of the residual waters, and the bad generalized
state of the distribution webs. In what refers to the marine waters, it is
necessary to point to the important contamination problems that have been
generated by the high index of population density on the Basin of the Baltic
Sea, due mainly to the lack of depuration installations. This is creating a
generalized eufratization with high concentrations of organic toxic compounds.
A similar situation, if not a worse one, is found in the Black and. Caspian Sea.
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With respect to atmospheric contamination, the politics of the energetic
auto-sufficiency and the rapid development of heavy industry have brought
along the exploitation of local energy sources. These sources contribute low
quality frequency and spew high concentrations of sulfurs, which have
produced devastating problems ofatmospheric contamination, mainly due to the
sulfur oxides. In this sense, the Commission has regretted8 7 that the majority
of the candidate countries have not yet elaborated the performance plans to
combat the emissions coming from the electric power stations and from the
great combustion installations. These two sources are the principal problems
that should be resolved in the environmental field.
Finally, it is necessary to stress the fact that the determination of the
priorities in the environmental field should take into account that in the frame
of the economic reformations. It is inevitable that conflicts arise amongst the
social, economic, and environmental considerations. The transition from a
planned economy to a market economy should not only contribute to a higher
degree of economic development but should contribute towards an
improvement of the quality of the environment by means of control of
exploitation and utilization of the natural resources or through the restrictions
of the industry's access to public funds and the elimination of the subsidies of
the utilization of such resources. On the other hand, the decline of the
economical activity of these countries has given rise to an important reduction
of toxic emissions, at least temporarily. In this arena, the market reformations
should allow this reduction to be maintained, or even increased, through the
promotion of "clean" technologies. These lower contamination technologies
could be established with the occasion of the renovation of the capital industry,
or simply with the introduction of the certain means of good housekeeping.
2. The Pre-Accession Strategy of the European Community in Regards to
Environmental Protection
As it has been demonstrated, the European Community strategy to prepare
the future enlargement of the European Union has been developing since
1993," over the previous foundation for the acceptance of the accession as the
87.
88.

See Accession Strategies, supra note 80, at 6.
Before this date diverse phenomena of cooperation in regards to the environment had been

produced, among the European Community and the countries of Central and Oriental Europe. In this way,
for example, the Ministers Conference on the environment of the Czech Republic, the R.D.A., Hungary,
Austria, Polland, the U.S.S.R. and the Commission representatives of the European Communities that took
place at Prague on May 1989 (Bulletin of the European Community, 5-1989, point 2.1.162); or the reunion
organized in Sofia on November of 1989, on the framework of the OSCE, over the protection of the
environment that would give rise to the "Environment for Europe" process (Bulletin of the European
Community, 10-1989, point 2.1.118). In this way, the decision of the Council of June 22nd, 1998 that
contained thejoint declaration about the establishment of the official relations among the Economic European
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viable alternative for the future of the Union. All along this process, what is
strictly the pre-accession strategy, supported in various diverse specific
European Community instruments and in the opening of the European
Community programs towards the candidate states, 9 has been differentiated
from what are properly the negotiations for the accession, initiated along 1998
with various of the candidate states and that are summed up in a distinct
juridical frame. It was not so great an obstacle, however, that in proximity to
the accession date, the advancement of the negotiations had been subordinated
with the progress on the suitability to the European Community law by the
candidate countries, establishing this way a parallelism between both processes.
In the environmental chapter, this parallelism implicates that the actual
negotiations with the first five candidates that have been initiated in regards to
environmental protection at the ambassador level in the beginning of November
of 1999,' could newly reopen to value the level of incorporation of the

Community and the Council of Mutual Economic Assistance (Council Decision 88/345,1988 O.J. (L 157)),
contemplated the development of the cooperation of the fields that affect the respective competitions and
present a common interest, being the environment the one that has elicited the most interest. See over the
period before the beginning of the process of pre-accesion, Le Morvan, La coopdration en matire
d'environnementin GAUTRON J.C., Les RELATIONS CoMMUNAUtJ EUROP ENNE-EUROPE DE L'EST [RCEE]
449-67 (1991). Also, one of the most important political processes of environmental cooperation, the
paneuropean multilateral forum process "Environment of Europe" in which are also found the candidate
countries and the European Union is currently developing in the heart of the ECE. (visited March 25, 2000)
<http://www.unece.org/env/europe/epe.htm>. The process has been developing long throughout four
ministerial conferences (Dobris 1991, Lucerne, 1993, Sofia 1995 and Arhus 1998), the first two which
resulted most significative. In this way, the Dobris conference served for the establishment of a total series
of lines of action, being the most important the elaboration, which the Environmental European Agency is
responsible for, of the denominated "Informe de Dobris" about the European environmental condition,
ftmalized in 1995. The second ministerial conference took place in Lucerne, Switzerland. The adoption of
a program of environmental action for the countries of Central and Oriental Europe (E.A.P.) and the approval
of a Task-force to implement such program, adopted then, currently constitute the main achievements up tiln
this point. The EAP, developed in conjunction with the World Bank and the OECD, expect to provide
solutions to the most urgent environmental problems which these countries face, based on a three part focus:
the political reform, the promotion of the private and public investments and the reenforcement of the
institutions.
89.
In regards to the environment, the LIFE program could be specifically mentioned, in whose
second phase the participation of the candidate countries is anticipated. See Propuesta modificada de
Reglamento (CE) del Parlamento y el Consejo sobre el instrumento financiero para el medio ambiente (LIFE
H), COM (99) 305 final, de 14 dejunio de 1999. The candidate countries of Central and Oriental Europe also
participate in the community reports of the European Agency of the Environment, specifically in what refers
to the elaboration of the reports about the situation of the environment in Europe and the application of the
environmental community right; and on the relative programs to the action of l+DT in the framework of the
V program. A cooperation web has also been created among the candidate countries that works and its
narrowly vinculated to the IMPEL agency (adoption and application of the environmental right).
90.
See EU Enlargement, Europe 27-28 (Sept. 27, 1999).
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environmental European Community law demands and include those acts
adopted until that moment.
a. The PHARE Programand the Incorporationof the EuropeanCommunity
Law ConcerningEnvironmentalProtection
In this context, the European Community had already established specific
mechanisms to effectively support the CEEC's association, in particular
through the interdisciplinary committees within the European Agreements, and
especially through the already mentioned PHARE program. The PHARE
program is basically a global program of technical assistance, for which its
actions usually consist of loans of technological character, training, and reenforcement of the institutions. These three aspects have also been developing
in the environmental field, through support for the legislative and institutional
reformations, access to equipment for the control of contamination, elaboration
of viability studies and pilot projects in the frame of concrete environmental
programs. In essence, the projects that are financed by PHARE have the goal
of resolving immediate environmental problems and must respond to the
objectives of development and improvement of the control and vigilance
systems of the quality of the environmental field. This includes the reduction
of contaminating emissions from the air, the water, and the ground.
In the perspective of the future enlargement of the European Union, the
utilization of this instrument has oriented itself in a general way towards the
establishment of an authentic strategy of global cooperation in the
environmental field. Three actions of special interest now result. The Program
TAIEX ("Information and Assistance Interchange") was created in the context
of the White Paper to facilitate the integration of the candidate countries to the
internal market. In its origin it had limited functions in the frame of the
incorporation of the European Community law, with time, these have been
supported, and currently converted, in the center of information and expertise,
particularly on environmental protection and transportation themes. On the
other side, the formation programs on the relative subjects towards the
European integration process, principally through the development of great
collaboration webs among the public administrations of the member states and
of the candidate countries. Finally, the twinning programs that offer practical
support and re-enforcement to the public administrations and institutions of the
candidate countries by means of the participation of high civil servants of
member states, principally in the fields of agriculture, environment, economics,
and justice.
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b. The White Paperand other Complementary Measuresand the
Incorporationof the "Acquis Communautaire" on Environment

The strategy of the European Community, in sight of a future enlargement,
consists of facilitating that the candidate states can adapt to the European
Community obligations in regards to the environmental subject prior to its
accession to the Union. The assistance of the European Community at this
effect has complementary character, 9 ' leaving the candidate states principally
responsible for guaranteeing the correct integration of the European law with
its domestic law. In what relates to the juridical measures of environmental
political matter, the objective of the European Community for now is that the
candidate countries can progressively incorporate to its domestic law a legal
and regulating framework in which the group of environmental European
Community standards and demands are contemplated.
For the Commission, this implies the fixation of the priorities at the
legislative level, a fixation that must be based on the detailed exam, not only of
the existence and formal implementation of the norm, but also of the
administrative and institutional necessities to guarantee the control of its
completion. The end being the determination of the existing level of
convergence or divergence between the national environmental norms and the
community environmental norms and the pertinent actions.
With the view of the realization of this objective, the Commission has
elaborated in the last years various documents to facilitate for the candidate
countries the task of the incorporation of the environmental European
Community law. It is necessary to refer to, in relation to the environmental
measures that could affect the functioning of the internal market, more than half
of the environmental European Community law, towards the White Paper of
1995. In such instrument a difference is established among those measures that
for legislative, administrative, or systematic reasons, should be incorporated in
the first place, in function of its importance and impact, and those that are not
high-priority. 92 Among the first, we find the measures that establishes a general
framework for the adoption of development norms, the measures which gather
fundamental principles or establish basic procedures, and the measures that
result in a previous condition for the well functioning of the guardianship
mechanisms in a determined environmental sector. It seems obvious that these
considerations could also be of application to determine the application rhythm
of the environmental European Community law that does not directly affect the
internal market.
91.
See Bigger and Stronger Union, supra note 33, at 127.
92.
See White Paper supra note 30 at vii-viii and 214-257; Communication of the European
Parliament and the Council: Regarding the Unique Market and the Environment, COM(99)263 final June
8, 1999.
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Starting from the application of this scheme, it would be fitting to
prioritize the incorporation to the domestic law of the candidate countries of
two types of environmental norms: (1) those establishing the basic procedures
of environmental administration, for example, those that have as objective to
guarantee the rational evaluation of environmental impact of the projects of
public and private infrastructures, or those that pursue a major transparency of
the community acting and a better access to information; and (2) those
environmental norms establishing the environmental legislation framework in
regards to politics on waters, quality of air, residues, protection of the biodiversity, control of industrial contamination and protection against serious
industrial accidents.
In 1997, the Commission established a new complementary document, the
"Guide to Approximation of European Union Environment," 3 which includes
a detailed study of all the environmental law and identifies the principal
implementation problems and the possible measures for the candidate countries
to adopt. This approximation process responds to various phases. First, it
should proceed to the analysis and the comparison between the European
Community legislation and the national legislation to determine the degree of
conformity of the latter with the former (for this reason, the Guide contains in
its fourth annex a table of concordances to compare the legislation of both). It
could then occur that the domestic norm responds entirely to the demands of the
European Community law and that the only thing left to do is to verify its
conformity. However, the most frequent will be that the domestic law only
gathers in part the European Community obligations, with which it will be
necessary to develop a new evaluation to determine the existent lagoons and the
best way to clear them. Finally, the domestic norm could be found to be in
clear conflict with the European Community norm, which must then be
considered the possible options for its modification, in accordance, naturally,
with the domestic constitutional prescriptions, as well as with the jurisprudence
elaborated by the European Communities Court of Justice.
Lastly, and in accordance with the communication of the 1998
Commission on "Accession Strategiesfor Environment: Meeting the Challenge
of Enlargement of the candidate Countries of Central and Eastern Europe,"
this task of programming and of control of implementation and of the
application of the European Community law in the environmental field can be
presented in the following phases. 4

93. Guide to the Approximation of European Union Environment SEC (97) 1608 (visited March
25, 2000) <http://europa.eu.int/comnenvironment/enlargethom.htln>.
94.
See Accession Strategies, supra note 80, at annex 2, pp. 23-25.
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1. Test of the requisites of the European Community law in
regards to environmental matter: learn the European Community law
and identify the problems and steps in the process of implementation.
2. Analysis of the juridical divergences: analysis of the legislative
differences to determine the ambits in which the national norm
requires modification or development and Directive analysis by
means of tables of concordance.
3. Determination of the institutional necessities: establishment of
the administrative infrastructure for the correct implementation of the
European Community Directives and determination of the bodies
responsible and the allotment of powers among the state, regional,
and local authorities.
4. Elaboration of the legislative programs for the adoption of the
European law in regards to environmental matter: establishment of
legislative programs for the modification or elaboration of the
domestic law and establishment of a precise calendar for the
realization of the distinct phases of this process.
5. Consolidation of the administrative infrastructure: distribution
of powers and attribution of responsibilities, endowment to the
administration of the necessary resources for the accomplishment of
its tasks, application of the "institutional building" concept through
the togetherness among the administrations of the candidate countries
and the corresponding administrations of the member States.
6. Adoption of application programs: analysis of the sector
environmental impacts, the priorities, the costs, the financing
strategies and the calendars, establishing a mechanism of continuous
follow up. Forecast of their setting in practice in two phases:
conceptual strategic planning (define the field of application of a
concrete Directive to elaborate an strategic plan of implementation)
and adoption of the decisions of individual implementation, about the
base of the general strategic planning on the part of the competent
state, regional, or local authorities.
7. Periodical coordination and follow up.

c. The 2000 Agenda and the Incorporationof the "Acquis Communautaire"
in Regards to EnvironmentalMatters
The 2000 calendar verifies the difficulties that the candidate countries
must confront to incorporate the totality of the European Community law. For
this reason it proposes the elaboration of a special plan for its adoption and
implementation together with a reinforced but still limited strategy of European
Community assistance prior to the accession. In the 2000 Agenda, it is pointed
that:
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In partnership with the Union realistic national long-term strategies
for gradual effective alignment should be drawn up and start being
implemented in all the applicant countries before accession, in
particular for tacking water and air pollution. These strategies should
identify key priority areas and objectives to be fulfilled by the dates
of accession as well as timetables for further full compliance; ensuing
obligations should be incorporated in the accession treaties. All new
investments should comply with the acquis. Important domestic and
forcing financial resources, in particular from the private sector, will
have to mobilized in support of these strategies. The Union will be
able to make only partial contribution.9"

In accordance with what was foreseen in the 2000 Agenda, as it has been
mentioned, the candidate countries, together with the Commission must
elaborate long-term national programs, before the accession, to be adapted to
the European law in a gradual and efficient way. Parts of these programs have
already been revised and the Commission has noted its necessary actualization
to the effects of the correct incorporation of the environmental European law.
In this field, the Commission has defined a series of priorities that could be
summarized by the following:' on a short term, the efforts must centralize in
the implementation of the Directive over environmental impact evaluation, the
Directive over integrated pollution control, and the Directives relative to the
prevention of serious industrial accidents, in addition to the legislative frame
about protection of the atmosphere, wastes, nature, and radiation. It is insisted
in the same way on the necessity of the elaboration of the financing and
investment plans and on the enhancement of the environmental institutions. On
a half term, the majority of the candidates should complete the incorporation
and continue with the application of the environmental wealth, according to the
fixed calendars for each case, in relation to the protection of nature, the
atmosphere, the water, the wastes, and the control of the industrial activities in
general; develop control structures of the application of these norms reinforcing

95. Bigger and Stronger Union, supra note 33, at 52.
96. See, e.g., Council Decision Proposal: Relative to the Principles, Priorities, Intermediate
Objectives and Conditions Contained in the Association for the Accession with Bulgary, COM(99)521 final
at 7, 11; Council Decision Proposal: Relative to the Principles, Priorities, Intermediate Objectives and
Conditions Contained in the Association for the Accession with Czech, COM(99)523 final at 6, 10; Council
Decision Proposal: Relative to the Principles, Priorities, Intermediate Objectives and Conditions Contained
in the Association for the Accession with Hungary, COM(99)525 final at 6, 9-10; Council Decision Proposal:
Relative to the Principles, Priorities, Intermediate Objectives and Conditions Contained in the Association
for the Accession with Latvia, COM(99)526 final at 6, 10; Council Decision Proposal: Relative to the
Principles, Priorities, Intermediate Objectives and Conditions Contained in the Association for the Accession
with Lithuania, COM(99)527 final at 6-7, 10-11.
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the institutional capacity; and integrate the beginning of the sustainable
development on the definition and application of other politics.
By being definite in the development of these programs the candidate
countries must keep in mind, in a general way, the integration of the programs
of environmental improvement in the economic politics and the national sectors
and the orientation of the industrial and agricultural production towards a
sustainable development.
According to the first calculations in a regional scale, the total investment
necessary so that the group of the associated countries of Central and Eastern
Europe can adjust to the European Community law in regards to the
environmental subject can ascend to 100-120 billion Euros. 9 These figures
communicate the necessity of establishing new Community resources for the
creation and the consolidation of the new infrastructures of environmental
management. In this process it is fundamentally the responsibility that the
candidate countries have in the mobilization of the necessary resources to
guarantee the correct application of the European environmental law. They
must do so without prejudice of the important role that the European
Community can play. For this reason, it becomes necessary to look for new
financial resources in the framework of structural assistance. As a part of the
process of accession in this conjunction, those resources can be destined,
principally, to the implementation of those directives whose incorporation to
the domestic law result more costly.9
IV. CONCLUSION

The accession of the Central and Eastern European States to the European
Union outlines various issues that should be kept in mind. In the first place, the
importance of the completion of the political and economic necessary criteria
for the accession that coexist with the same negotiation conditions should be
stressed. In the second place, the combination of the urgency on the accession
of the candidate States with the necessity of the acceptance of all the "acquis
communautaire," and the capacity to be able to assume and apply all the
European Community law, is what implicates in many of the candidate States
a profound transformation of its administrative and judicial organization; it

97.
See Accession Strategy, supra note 80, at annex 1, p. 22 (Facts obtained on the basis of the
reports elaborated by the OECD about,the reduction in contamination and the control of the expenses of the
OECD countries, and the reports about the programs for the regulation of the World Bank). See also Costing,
supra note 84, at 90-8.
See New EU Instrument to Attract fresh Funds for Environmental Investment, NEWSLETMER
98.
FROM THE EUROPEAN COMMISSION ON ENVIRONMENTAL APROXIMATION, DGXI, Issue No. 15, August 1999,
(visited March 25, 2000) <http://www.eurpa.eur.int/comm/dgl l/newslenlarg/index.htm>.
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must not be forgotten that the application of the European Community law
relapses essentially on the member states.
In regards to the environmental subject, the enlargement of the European
Union must not suppose neither a diminution of the results until now achieved
by the member states, nor a brake to the development possibilities of the Union
in this field. The candidate countries must guarantee that, from the moment in
which the accession becomes effective, they will be in a situation of fully
satisfying the obligations that are demanded from them by the Treaties and the
secondary law in its conjunction, for which the European Community has
committed to the realization of determined programs and pre-accession
strategies.
In this sense, the success of the incorporation of the European
environmental law is linked, also, with the interest for a major economic
development of the candidate States, since it enormously depends on the
renovation of its production structures and of its adaptation to the less
contaminating and- recent technologies. However, this also demands in an
unavoidable way the reinforcement of the competent institutions in regards to
the adoption, application, and control of the completion of the environmental
law.
It is important that the global consideration of the environmental European
Community, and the determination of the priority actions in this field should
reflect the urgency and the importance of the environmental problems in the
candidate countries to the accession. What demands centralization, to start
with, are those situations in which an environment of good or bad quality
results in harm to the human health. Naturally, it also necessary to take into
consideration other criteria, in function of the attention that deserve determined
particular problems, like the loss of productivity due to the destruction of the
natural resources or the irreversible deterioration of the bio-diversity; or
inattention to the minimum economical cost and the maximum environmental
benefit of the measures to apply.

